EXPLANATORY MEMORANDUM TO

THE LOCAL GOVERNMENT PENSION SCHEME (ADMINISTRATION) (AMENDMENT) REGULATIONS 2009
2009 No. [XXXX]

1.
This explanatory memorandum has been prepared by the Department for Communities and Local Government (“CLG”) and is laid before Parliament by Command of Her Majesty.
2. 
Purpose of the instrument
2.1
The purpose of these Regulations is;

To amend the Local Government Pension Scheme (Administration) Regulations 2008 (“the Administration Regulations”) in three respects:

(a) by introducing a new regulation 8A, to enable former clerical staff in The Rent Service to remain members of the Local Government Pension Scheme (“LGPS”) when they transfer to the Commissioners for Her Majesty’s Revenue and Customs (“HMRC”) on 1st April 2009;  

(b) by correcting the omission of a reference to an Act of Parliament (regulation 12(6)(i)); and 
(c) by making provision for those former staff of the Commission for Social Care Inspection who are members of the LGPS to remain members of the scheme when they transfer to the Care Quality Commission on 1st April 2009 (regulation 12(6)(iii)).  
3.
Matters of special interest to the Joint Committee on Statutory Instruments

3.1 
None
4.
Legislative Context

4.1
These Regulations amend the Administration Regulations 2008 (S.I. 2008/239) which is one of the three new instruments that constitute the Local Government Pension Scheme 2008 (“the Scheme”) which came into existence on 1st April 2008. (The other constituting instruments are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 (S.I. 2007/1166) and the Local Government Pension Scheme (Transitional Provisions) Regulations 2008 (S.I. 2008/238), to which there have been amendments.)
5.
Territorial Extent and Application

5.1
This instrument applies to England and Wales.
6.
European Convention on Human Rights


6.1
As the instrument is subject to the negative resolution procedure and does not amend primary legislation, no statement is required.
7.
Policy background


7.1 
Regulation 130C of the Local Government Pension Scheme Regulations 1997 
(S.I. 1997/1612) enabled former local authority clerical staff whose function it was 
to provide rent officers with clerical and other assistance, to remain eligible to be 
members of the Local Government Pension Scheme (“LGPS”) on transfer to the 
Secretary of State’s Rent Officer Service, which assumed responsibility for the 
administration of the Rent Officer Service on 1st October 1999. That transfer of 
responsibility was effected by virtue of the Administration of the Rent Officer Service 
(England) Order 1999 (S.I. 1999/2403). 


7.2

On 1st April 2009, the clerical staff of what is now called “The Rent Service”, 
and currently an agency of the Department for Work and Pensions, will transfer to the 
employment of HMRC. HMRC will also, on that date, assume the function of 
appointing rent officers and providing clerical and other assistance to rent officers 
by virtue of the Transfer of Functions (Administration of Rent Officer Service in 
England) Order 2008 (2008/3134). This transfer will affect around 30 clerical 
staff whose membership of the LGPS was secured on 1st October 1999 by virtue of 
regulation 130C.


7.3
Regulation 3 of the instrument introduces a new regulation 8A into the 
Administration Regulations. This provision will secure LGPS membership for this 
particular group of clerical staff going forwards, provided they were active members 
of the Scheme immediately before 1st April 2009, and regulation 130C applied to 
them. The clerical staff who were not members of the LGPS by virtue of regulation 
130C and who were not active members of the Scheme immediately before 1st 
April 2009, are not eligible to be members of the LGPS. They are however, eligible 
to be members of the Principal Civil Service Pension Scheme. 
 

7.4.
Regulation 4 of the instrument amends regulation 12(6) of the Administration 
Regulations in two respects:



(1) to insert into  regulation 12(6)(i) a missing legislative reference after the term 
“Care 
Trust”, to section 77 of the National Health Service Act 2006 (c.41); and



(2) to permit staff transferring from the Commission for Social Care Inspection 
(“CSCI”) to the Care Quality Commission (“CQC”) to retain membership of the 
LGPS subject to an admission agreement made between an LGPS administering 

authority and the CQC (regulation 12(6)(iii)).

7.5.
The CQC will be established on 1st April 2008 as the Regulator for Health and (adult) Social Care, under the Health & Social Care Act 2008 (c14).  The Commission will assume responsibility for three existing regulators, the Commission for Social Care Inspection (CSCI) and the Commission for Healthcare Audit and Inspection (“CHAI”) which were established under the Health & Social Care (Community and Health Standards) Act 2003 (c. 43), and the Mental Health Act Commission (MHAC) which was established under the Mental Health Act 1983 (c. 20).

7.6.
Staff transferring from the CSCI are eligible to be members of the LGPS, staff transferring from the MHAC are eligible to be members of the Principal Civil Service Pension Scheme and those transferring from the CHAI are eligible to be members of the National Health Service Pension Scheme (NHSPS).  New staff joining the CQC will be eligible for membership of the NHSPS.  

7.7.
Approximately 2,100 staff will transfer to the new Commission from the three existing regulators. Of these, the approximately 1,700 CSCI employees are by far the largest group transferring, of which 1,200 are members of the LGPS.  Regulation 12(1) of the Administration Regulations currently operates to preclude continued membership of the LGPS where a person’s employment entitles that person to be a member of another public service pension scheme, unless that scheme was made under section 7 of the Superannuation Act 1974. The CQC will offer membership of the NHSPS which is not a scheme made under section 7, and so this would mean that CSCI LGPS members would no longer be eligible to be members of the LGPS.
7.8.
 Regulation 12(6) of the Administration Regulations provides for some exceptions to the regulation 12(1) restrictions on eligibility, and thus the amendment provided in regulation 12(6)(a)(iii) will bring former staff of the CSCI who are LGPS active members within that list of exceptions, subject to an admission agreement between an LGPS administering authority and the CQC.  Employees of the CSCI are experiencing their fourth change of employer in a relatively short period of time and Communities and Local Government accept that pension continuity for this group of employees is justified.

8.
Consultation outcome

8.1
The proposed amendment to deal with continued membership of the LGPS for clerical staff in the The Rent Service and the amendments of regulation 12(6) of the Administration Regulations, were included in a raft of other proposed amendments to the Scheme Regulations, in a 12 week consultation with local authorities and their associations, trades unions, professional associations and other interested bodies. The consultation commenced on 28th November 2008 and concluded on 20th February 2009. 

8.2
The Local Government Employers (LGE) submitted the only formal consultation response regarding the proposed provisions to deal with clerical staff in The Rent Service. The consultation draft of the instrument initially proposed an amendment of regulation 130C of the 1997 Regulations. They were concerned that the draft did not make it clear whether employees with a relevant break in LGPS membership would retain their eligibility for membership. Regulation 3 of the instrument does not now amend regulation 130C but inserts instead a new regulation 8A into the Administration Regulations. Only active LGPS members immediately before 1 April 2009 will continue to be eligible.
8.3.
Only one formal consultation response has been received regarding regulation 12(6) of the Administration Regulations. This was received from the legal adviser instructed by the CQC set up team, who recommended a revision to regulation 12 (6) (a) (iii) by suggesting that the words ‘following its dissolution’ be  substituted with ‘in connection with its dissolution’. This is because the transfer of employees will be before the dissolution of the CSCI. This revision has been made to the regulation. 
8.4. 
The responses to the consultation will be published on the Workforce, Pay and Pensions Division web page at http://www.xoq83.dial.pipex.com/ in early March 2009 .
9.
Guidance


9.1
There is no guidance associated with this instrument.

10.
Impact
10.1
The impact on the public sector is limited to former employees of The Rent Service and CSCI who are members of the LGPS and who transfer employment as a result of machinery of government changes.
10.2
An Impact Assessment has not been prepared for this instrument as it has no impact on business, charities or voluntary bodies.
11.
Regulating small business

11.1 The legislation does not apply to small business as the Regulations deal specifically with the administration of a public service pension scheme. 

12.
Monitoring and review


12.1 The Regulations do not require a specific review after implementation but could be included as part of any review and revision to the Scheme should this prove necessary following any changes  in CLG or Government policy, or should there be any further machinery of government changes in the future.

13. 
Contact

13.1
Philip Perry, Department for Communities and Local Government, can answer any queries regarding the instrument.  Contact details are: tel: 020 7944 6017, or email: philip.perry@communities.gsi.gov.uk .
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